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dere 9. 17 75 L, 


FOR =: 
Alexander Clunie, Jobs He John 15 35 * 3 
and James Crichton, Merchants in Perth, 7 | 


other Defenders, 


AGAINST. — 


Walter Miller Procarator Fiſe al f the Borongh 
Court of Perth, Purſuer. | 
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| HATa Spirit, which for ſome time 3 5 prevail- 
dd ſo univerſally. over this whole Country of diſ- 
countenancing the Importation, of foreign Brandy, 
and other ſpirituous Liquors, has encouraged many 
private Adventurers, as well as Societies, to erect Diſtilleries 
at a very great Expence, in the View of promoting this 
Branch of home Manufacture, and the Conſumpt of our own 
Grain. 

Alexander Clanie, and the other Defenders above named, 
were the firſt Adventurers in a Project of this Kind, in or a- 
bout the Town of Perth; in the View of which, as they 
could not find a convenient Place within the Borough, for e- 
reQing this Diſtillery, with ſuch other Conveniencies as they 
had Occaſion for; they purchaſed a Piece of Ground from a 
Gentleman in that Neighbourhood, whereupon they erected 
proper Offices, purchaſed 8 N Se. Which . chem near 
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As the Eſtabliſhment {4 this Manufactory was not gone a. 
bout in a clandeſtine or hidden Way; the Defenders did little 
imagine, that an Undertaking of this Kind could give any 
Umbrage, on the contrary, they had Reaſon to hope for all 
the Countenence and Encouragement that was juſtly due to 
ſo commendable a Project, or at leaſt, that they ſhould have 
been timeouſly certiorated to deſiſt from launching out into iv 
great an; Expence, which is likely to be totally loſt, ſhould 
= Purſuer prevail in the Action that is now depending in this 

Ourt. . N | 
This Maaufactory, in its original Formation, was only in- 
tended for the diſtilling of Spirits, which therefore did no 
ways interfere with the Brewers in Perth, fo that the De- 
_ fenders expected to be abundantly ſupplied from one or other 
of theſe Breweries, in ſuch Quantities of Veſt as was neceſ- 
REST. 77G oo. cf. 

In this however the Defenders foon found themſelves dil. 
appointed; the Brewers in Perth ſome how or other intimida- 
ted, did not chuſe avowedly to furniſh any Quantity of Veſt 
for the Uſe of this Diſtillery: Nor ſhall the Defenders pre- 
tend to ſay what lufluence was uſed, or by whom. to cruſh 
this Undertaking. Thus far is certain in Point of Fact, that 
the Defenders were refuſed the ordinary Supply of Yeſt from 

the Brewers of Perth, without any Cauſe aſſigned therefore. 
To obviate this Difficulty, the Defenders were obliged to 
enlarge their firſt Project by the Addition of a Brewery, 
which, for ſome little Time, they carried on with tolerable 
Succeſs; the Ale that they brewed, being of fo much a better 
Quality than what was uſually: furniſhed by the common 


Brewers within the Town, that the Merchants and other In- 
habitants, within the Burgh, were ſolicitous to be furniſhed 


with Ale from this Brewery, as the diftilled Spirits had by 
this Time gained a Character both in Town and Country. 
No ſooner was this Difficulty removed, than the Magiſtrates 


of Perth, under the Influence of ſome who had been pleaſed 


C43 
to look upon this Project with an envious Eye, thought pro- 
er to throw freſh Diſcouragement in the Way by two ſeveral 
Ads of Council paſt upon this Occaſion. | T 

By the firſt of theſe they laid a Duty of Twopence upon 
each Gallon of home Spirits imported into the Town, though 
French Brandy and Engliſh Spirits, Ale and Porter, which 
are daily imported in large Quantities, have not hitherto been 
ſubjected to any ſuch Impoſt. | 

By the other Act of Coyncil they inhibited and diſcharged 
all che Inhabitants to import into the Town any Ale or Beer 
brewed without the Liberties thereof, under the Penalty of 
5 J. Sterling for each Tranſgreſſion, © In the firſt Inſtance, 
and under ſuch further Penalty for any ſubſequent Tranſ- 
greſſion, as the Magiſtrates before whom the Cauſe is brought, 
* ſhall find juſt to be paid to the Town Treaſurer for the 
* Time, and to be applied by the Magiſtrates for the publick 
* Ule of the Burgh; and they thereby further enacted and 
* appointed the Magiſtrates for the Time being, to caule all 
Ale or Beer brewed without the Liberties of the Town, and 
imported by Strangers for Conſumpt in the Town, to be 
ſeized and confiſcated, Sc. 

The Defenders being caught in this Snare, were ſued by 


the Procurator Fiſcal before the Magiſtrates of Perth for this 


Penalty of 5 J. which Proceſs being brought by Advocation 


before your Lordſhips; the Lord K:4kerran Ordinary is to 


report the Debate, and this Information is humbly offered on 

the Part of the Defenders. _ | 
The Expediency of this Act of Council was pretended to 

be juſtified from a twofold Conſideration, I, A conſequen- 


tial Damage that might thence accrue to the Town's Mills 


by their being deprived of that Multure, which muſt have 
been paid for the Grain thus manufactured, had the ſame been 
brewed within the Borough. 244%. For that the common 
Brewers, within the Borough, would in like Manner be there- 
by prejudged, as the Defenders would be thus enabled to _ 
ä 


4) 


niſh Ale of a better Qualiry, or at a lower Price than the 
Brewers within the Town. The acclaimed Thirlage of the 
Town to its own Mills was yielded to be foreign to the pre. 
ſent Iſſue; and as there neither is nor can be any Incorpora- 
tion of Malſters or Brewers, whole ſecluſive Privileges might 
be thereby hurt; the Purſuers were in like Manner forced to 
admit, that the Brewers, within the Town of Perth, had 
no ſuch Right or Intereſt as entitled them to complain in a 
legal Way, eſpecially as the Defenders, who are all Burgeſſcs 
and Guild Brethren in the Town of Perth, bear and pay 
their Share of all the pnblick Burdens in due Proportion with 

the other Burgeſles. | 
But abſtracting from theſe Conſiderations, it was ſaid, that 
the Town of Perth was, by its ſeveral Grants and Charters, 
intitled to the ſame Rights and Privileges as any of the other 
Royal Boroughs in this Part of the United Kingdom; that the 
Magiſtrates of this Borough were intitled to make ſuch Acts 
and Regulations as were manifeſtly for the general Good and 
Utility of the Community, and which were binding upon the 
Burgeſſes and Inhabitants thereof. That the Erection of a Burgh 
Royal does include all the Rights, Powers and Privileges of 
a Barony. That it is comperent for every Baron to eſtabliſh 
Breweries within his own Barony, and to prohibit the Im- 
ortation of Ale brewed, without the Barony, fo long as the 
Bhabirents can be ſupplied with ſufficient Ale brewed within 
the Barony; and more particularly that by the Statute 1535. 
cap. 13. For eſchewing of exorbitant Prices tane of the 
* King's Lieges travelling through the Realm, and of the Pri- 
ces of Victuals, Fleſh and Fiſh, it was ſtatuted and ordain- 
* ed, That Letters be directed to command and charge all | 
£ Provoſts, Aldermen, Baillies and Officers of Boroughs, both 
to Regality and Royalty, and allo Lords and other Barons, 
that has Burgh in Barony, and Hoſtellaries on their Lands, 
that they cauſe Hoſtellaries both to Burgh and to Land, ilk 
Man within himſelf and Bounds of his Office, to have _ 
* "me 
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* neſt Chambers and Bedding for receiving of all Paſſengers 


and Strangers paſſing and travelling through the Realm, well 
and honeſtly accoultered with good and ſufficient Stables, 


with Heck and Manger, Corn, Hay, and Straw for their 


* Horſe, Fleſh, Fiſh, Bread and Ale, with other Furniſhing 


« for Travellers, to be fold upon an competent Price, and 
that they ſet yearly Prices thereupon, as the ſaid Hoſtella- 
« rics may live and ſuſtain their Lodgings, under the Pain to 
be called and puniſhed therefor at the King's Grace's Will.” 
From which the Purſuer was pleaſed to infer, that as the eſta- 
bliſhing and Superintendency of theſe Hoſtellaries, and cau- 
ſing them provide proper Vivres for the Conveniency of Tra- 
vellers and others, and ſetting Prices thereon, was by the ſaid 
Statute committed to Magiſtrates within Borough, it was ne- 
ceſſarily implied and underſtood to be competent to the Ma- 
giſtrates of ſuch Boroughs to prohibit the Importation of Ale 
brewed without the Borough. | 

Theſe Particulars will in the Sequel appear to be abſolute- 
ly inſufficient for juſtifying either the Expediency or Legality 
of this Act of Council. But in the Entry the Defenders will 
be allowed to obſerve, that this is a Queſtion of great Impor- 
tance, and of general Influence, nowiſe peculiar to the Burgh 
of Perth, but which equally reſpects all the other Royal Bo- 


roughs in Scotland; though, it is beljeved, that this is the 


firſt Inſtance where any of the Royal Boroughs have aſſumed 
the Power of paſſing ſuch an Act, the plain Tendency of which 


is not only to prohibit the Lieges in general from this Branch 


of Commerce with the Inhabitants within Borough, but to re- 


| ſtrain the Burgeſſes and Inhabitants themſelves from import- 


ing within the Borough any Quantity of Ale brewed without 
the Liberties thereof, which is in other Words to eſtabliſh a 
Monopoly in favours of the Brewers within the Borough, tho' 


theſe are admitted to be no Body Corporate, having any ſuch 


ſecluſive Privilege. Monopolies of this Kind are now juſtly 
eſteemed to be publick Nuſances: Where Incorporations are 
1 5 8 | eſta- 
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eſtabliſhed, theſe muſt no doubt be ſupported while the Law 
ſtands as it does; but where no ſuch Incorporations exiſt, it 
is the natural Privilege of the whole Lieges to purchaſe every 
Commodity of Life where they pleaſe, and as they can belt 
be ſerved; and it is perverting the Privileges of Boroughs to 
make this a Handle for impoſing ſuch a Reſtraint upon the 
Burgeſſes themſelves, for whoſe Benefit and Utility theſe Pri. 
vileges are ſuppoſed to have been granted; and far leſs can 
Magiſtrates wantonly lay Duties or Cuſtoms on Spirits at their 
Plcalurc; for if they are allowed to add a Penny on the Gal. 
lon, it is hard to ſay where it may ſtop, the ſame Authority 
may impoſe a Sixpence or a Shilling, or any Sum they pleaſe, 
and ſo abſolutely deſtroy a lawful Branch of Commerce. 
24ly, An Attempt of this Kind from the Magiſtrates of 
Perth was the more unexpected, as this Burgh is in no ſuch 
ſtraitned Circumſtances, as to render it expedient to diſtreſs or 
diſquiet the Inhabitants, in order to aggrandize the Town's 
Revenue, which is already ſo overgrown, that it is become 
Matter of ſome Difficulty how to diſpoſe of it in a decent 
Manner : And when by a lateJudgment touching theImportation 
of Flour, which by another Act of Council the Magiſtrates 
thought proper to prohibit, under the like Pretence, that this 
would be prejudicial ro the Town's Mills, to which the Inha- 
bitants were ſaid to be thirled quoad invecta & lata; it 
was found with great Unanimity, that this was #/fra wires 
of the Magiſtrates to paſs any ſuch Act of Council, and that 
the Importation of Flour did not fall under the alledged Thir- 
lage of invecta © ata, eſto ſuch Thirlage had been conſti- 
tute, which, at the fame time, was not admitted; ſo that 4 
Fortiori, as the Importation of Ale brewed without the Bo- 
rough ſtands upon the ſame general Principles of natural Right, 
and has no Connection with the alledged Thirlage of iavecta & 
ztata, it is hard to conceive any ſolid Foundation, either in 
Law or Reaſon, for juſtifying a Prohibition of this Kind. 
34ly, More eſpecially conſidering, that a Reſtraint of this 


Kind 


7 
Kind is in direct Oppoſition to the univerſal Practice of the 
whole Nation, and of all the Royal Boroughs, this being the 
ſirſt Inſtance, ſo far as the Defenders can learn, where an At- 
tempt of this Kind has been made. The Town of Edinbargh 
has its common Mills as well as the Town of Perth, the In- 
habitants of the one conſume tenfold what can poſlibly be u- 
ſed in the other: The Advantage which would accrue to theſe 
Mills was every Grain of Malt made into Ale that is conſu- 
med within the Town of Z#4dinburgh, to be brought to the 
Town's Mills, and pay Multure therefor, would be very con- 
ſiderable ; but the Magiſtrates of Edinburgh, who are as well 
diſpoſed as thoſe of any other Borough, to take every legal 
Advantage of this Kind, from which ſo great a Benefit would 
accrue, haye not hitherto been adviſed that it was competent 


for them to impoſe a Reſtraint of this Kind, whereby the Lie- 


ges in general ſhould be prohibited from importing Ale within 
the Borough, or the Inhabitants reſtrained from purchaſing the 
fame; ſo that ir well merits your Lordſhips Attention in eſta- 
bliſhing a Precedent of this Kind, which would be attended 
with ſuch general bad Conſequences. of fixing a Monopoly to 
the Brewers within Burgh, where, ex conceſſis, they neither 
are, nor can have the Privileges of an Incorporation. 
4thly, The ſeveral Acts of Parliament in Favours of ma- 
ny of the Royal Boroughs in Scotland, granting a Duty of 
two Pennies Scots upon every Pint of Ale, brewed, import- 
ed and vended within the Liberties of any of thele reſpective 
Boroughs, is an irrefragable Proof, a Declaration by the Le- 
giſlature itſelf, that it was the Privilege of the Lieges in ge- 
neral, whether reſiding within or without the Borough, to im- 
port and vend the Ale by them brewed, in the ſame free Man- 
ner as any other Commodity not falling under the ſecluſive 
Privileges of any Incorporation, may be imported and ſold; 
and conſequently that the Burgeffes and other Inhabitants. with- 


in Burgh were at Liberty to purchaſe this common and ne- 


ceſſary Commodity of Life where they pleaſed, and as they 
| co 
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could beſt be ſerved. It was not the Scope of theſe Statutes 
to authoriſe the Importation of Ale where ſuch Importation 


was in other Reſpects contrary to Law or the Privilege of the 


Burgh; but it was held and conſidered by the Legiſlature, 
that as there could be no Incorporation of Maltſters or Brew. 
ers, it was lawful for the Burgeſſes to purchaſe, and for the 
Lieges to import this as well as any other Commodity of 
Life, for the Supply of the Burgeſles, Inhabitants. and others, 
Having daily Occaſion to reſort to theſe Boroughs; and upon 
that Suppoſition were theſe Grants obtained, impoſing the a- 
foreſaid Taxation upon every Pint of Ale brewed, imported 
and vended within the Borough. Such in particular is the 
Caſe of the Town of Edinburgh, by the later and more an- 
tient Grants of this Impoſt, upon the Plan of which the like 
Grants have been obtained by Acts of Parliament in Favours 
of many of the other Boroughs in Scotland. | 
Theſe Obſervations being premiſed, a very few Words ſhall 
ſuffice in Point of Argument upon the ſeveral Topicks or Con- 
ſiderations that have been ſuggeſted on the Part of the Pur- 
ſuer in Defence of this Regulation. | | 1 
And 1, with regard to the inductive Cauſes whereby this 
Regulation is anger to be juſtified, the Defenders are ad- 
viſed that theſe are quite foreign to the Iſſue. If the Magi- 
ſtrates have by Law Power to impoſe a Reſtraint of this kind, 
it matters not whether it is expedient or not; as on the other 
Hand, the Expediency of ſuch a Regulation, if not founded 
in Law, will not ſupport the ſame. 


The firſt of theſe regards the Advantage which would ac- 


crue to the Town's Mills by giving a Monopoly to the Brew- 


ers within the Burgh, of every Drop of Ale that is therein 
conſumed, as the Conſequence thereof would be that theſe 
Brewers ſuppoſed to be aſtricted to the Town's Mills would 
be obliged to carry their whole Malt to be grinded at the 
Town's Mills, and to pay Multure therefor ; and if this pre- 
tended Thirlage, which the Inhabitants are far from acknow- 


ledging 


1 


ledging, did extend to the Ale imported, ſo as to conſtitute a 
dry Multure thereon, the Defenders ſhould readily admit that 
this of itſelf would be ſufficient to juſtify every reaſonable Re- 


oulation calculated to prevent the eluding of that Thirlage. 


Pur as this is not ſo much as pretended, any conſequential Ad- 
vantage which might accrue to the Town's Mills by receiving 
Multure in any Cafe to which the Thirlage does not extend, 
is ſo remote and conſequential an Intereſt, that it cannot me- 
rit the leaſt Regard. This was the Pretence aſſumed to juſti- 
fy the other Act of Council, prohibiting the Importation of 
Flour, and with the ſame Reaſon might be extended to the 
Importation of every other Commodity of Life. What for 
an Argument] would it be, to prohibit the Importation of 
Meal, or to reſtrain the Burgeſſes and Inhabitants from pur- 
chaſing the ſame without the Borough, that there were a Par- 
cel of Meal- makers within the, Town, who brought the Corns 
by them grinded to the Town's Mills, for which they paid 


Multure, and who could ſupply the Inhabitants ? This was 


juſtly over-ruled in the late Queſtion touching the Flour. It 
would be equally abſurd in Caſe of Meal, or any o- 
ther Commodity of Life upon which the Law had laid no 
Reſtraint, And the Argument concludes 2 fortiori to the 
Caſe in Hand, where it is an agreed Point that the alledged 
Thirlage of invecta © illata does not at all enter into the 

ueſtion. | | 

The only other Reaſon aſſigned for juſtifying the Expedi- 
ency of this Act of Council, is the Intereſt of the Brewers 


| reſiding within the Borough; by which, if the Purſuer intends 
| that the Inhabitants, when thus left at Liberty to ſupply them- 


ſelves as they can beſt be ſerved, may be furniſhed with Ale 
of a better Quality, or at a lower Price than is exacted by 
the Brewers reſiding within the Town, the Defenders do nor 
heſitate to ſay that this is the ſtrongeſt Conſideration for e- 
vincing the Injuſtice bf this Regulation, as it muſt be for the 
Advantage of every Community to be furniſhed with the _ 

ceſſa- 
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ceſlaries of Life at the eaſieſt Rates poſſible. Reſtraints of 


this kind, ariſing from the Privileges of particular incorpora- 
ted Bodies, is the Grievance ſo juſtly complained of upon 
Account of theſe Monopolies, and tho' theſe muſt be ſupport. 
ed while the Law ſtands, to extend theſe to ſimilar Caſes, 
where there are no ſuch Incorporations, is a groſs Abuſe of 
Power, which no general;Clauſes in the Charters of Erecti- 
ons of Royal Boroughs, giving them Power to make Acts 
and Regulations for the Government of the Community, can 
Juſtify. The Intereſt of the whole, in Competition with that 
of a few Individuals, muſt always prevail ; and any trifling 


Advantage which, by the Obſeryance of this Regulation, 


might accrue to the Town's Mills, is below the Obſervance 
of the Law. At the ſame Time that the Defenders cannor 
diſcover where this Diſproportion ſhould ly, if it is not that 
the Brewers within the Born, as having the Inhabitants 


thirled to them by this illegal Act, may be tempted to make 
their Ale of a ſmaller Quality, or to exact a higher Price 


than would otherways be reaſonable. But be that as it will, | 
if there is here no Incorporation of Brewers, as is acknow- 
| ledged, if the Inhabitants are not by Law thirled to theſe 


Brewers, they ought to be at Liberty to purchaſe this and e- 


very other common Neceſſary of Life as they can beſt be 


ſerved. 13 | | 1 
'Theſe Preliminaries being diſcuſſed, the material Point in 
Diſpute remains, v. Whether it was competent for the Ma- 
iſtrates of this Burrow to impoſe a Regulation of this Kind; 
this the Purſuer maintains upon the following Grounds, That 
the Erection of aBurgh Royal does include all the Rights of 


Barony ; that a Baron can reſtrain the Importation of Ale that | 


is brewed without the Barony ; and therefore that the Magi. 
ſtrates of a Royal Burrow may prohibite Ale from being im- 
orted within the Borough that is brewed without the ſame, 
and that the Magiſtrates Power in this Particular is declared 
and eſtabliſhed by the above- recited Statute 1535. 5 
c 


——— 
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The Defenders on the other Hand are adviſed, that the 
whole of this Argument proceeds upon a Suppoſition mani- 
ſeſty erroneous, and aſſumed without Authority, viz. That 
the Erection of every Royal Borough does carry the Right of 
Barony, whereas the Defenders apprehend, that theſe have 
no earthly Connexion with one another; that they are Grants 
of different Natures, to very different Purpoſes, and conſe- 
quently operating different Effects, and therefore that the Ar- 
gument cannot proceed from the one to the other. | 
And in order to explain what is hereby intended, it will be 
conſidered, that the Erection of a Barony is a Grant in Fa- 
yours of the Baron himſelf: He is Proprietor of the Ground, 
conſequently intitled to every Benefit or Advantage that can 
ariſe out of that Subject. He can thirle his Barony to his 
own Mill, he can eſtabliſh Hoſtellaries, Breweries, Smiddies, 
Sc. for the Conveniency of thoſe who reſide within the Ba- 
rony ; every Inhabitant within that Barony is ſubject to be re- 


moved at his Pleaſure; or if he chuſes to reſide within the Ba- 


rony, muſt ſubmit to the Rules preſcribed. 

Nor in this Particular is there any Difference betwixt the 
Erection ofa Barony and any common Grant of Lands; for 
whatever is implied in, or conſequential to Property, is car- 
ried by the Grant of the Lands themſelves, whether expreſſed 
or not; and it is but the Superfluity of Stile that has introdu- 


ced the particularizing of theſe in Charters, Sc. 


Nor is it any Impeachment of this, That the Erection of 
a Barony does carry certain Privileges, Juriſdiction, Gc. 
which would not be carried by a general Grant of Lands not 


ſo erected. The Privilege of Brewing is none of theſe; every 


Man may ſet up a Brewery within his own Property, whe- 
ther erected into a Barony or not, and whether the Lands are 
diſponed cam breueriis or not, as was decided by your Lord- 
ſhips as far back as the Year 168, in [the Cale of Sir Pa- 
trick Nisbet, where it was found that a Vaſlal infeft in his 
Feu /ane breueriis, might brew or ule any other Manufacto- 


ry 


Acts of Council from importing Ale that is brewed without 
the Town. | 5 


juris vaſſallus ex inveſtitura conſequatur, under the Words, 


ne, brueria ſolent exprimi, quia antiquitus non licebat 


be imported within the Barony without his Licence, it will 
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1 
ry without Licence of his Superior. And again, in a late 
Queſtion betwixt Sir Walter Montgomery and WVaradrop ; 
and as the Ale ſo brewed is the Subject of Commerce, he 
may ſell the ſame to any of the Lieges who are not re- 
ſtrained from buying. And agrecably ro this, the Purſuer 
is forced to admit, that every Burgeſs or Inhabitant of 
Perth, may, if he pleaſes ſer up a Brewery within the 
Borough, tho” he ſtill contends that they may be reſtrained by 


Sir Thomas Craig lib. 2, Deg. 8. under the Title, Ouid 
Cum fabrilibus, &c. explains himſelf thus, Tabrilia. braſe. 


ubicunque quis vellet fabricam extracre, neque braſman 
aut brueriam exercere, niſi expreſſe a domino concederetur : 
nam cum ad hoc genus hominum turbe ſæpiſſime neceſſitate 
adductæ confluere ſoleant,cum eorum commodo, id ſibi domi- 


ui arrogarunt, ut nemo hec exercere poſſit niſi cui a domi. 


4 
1 loci ſpecialiter eſſet permiſſum. So that the Reaſon al- : 
ſigned by this learned Author for the Adjection of this Clauſe, 5 
was not any Doubt that theſe would have been carried under 1 _ 
a general Grant of the Lands themſelves, but that of old theſe “ 
Places of Rendezvous. gaye Occaſion to Tumults and Dif- n 
orders; wherefore the Over-lord was underſtood to have re-. 
tained theſe to himſelf, if not expreſſed ; bur as that Reaſon 
ceaſed ſome Ages ago, theſe and other exegetick Clauſes of 
Stile have been continued, though it is a clear Point, that 
whether expreſſed or not, theſe Particulars would be compre- | 
hended: So that the Privilege of Brewing is the natural Con- 
ſequence of a Right of Property in the Lands themſelves; 
and whatever Powers a Baron may have of prohibiting Ale to 


not thence follow that the Magiſtrates of Royal Boroughs 
ld Fred i : ; have 


ws 
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have the ſame Power, or that a Right of Barony is compre- 
hended in the Erection of every Royal Borough. | | 
| Theſe Boroughs are not of the Nature of private Grants of 
property; they are eſtabliſhed for the general Benefit and Uti- 
lity of the whole Nation; neither the Lands themſelves, nor 
the Freedom of the Borough can be alienated ; they remain in- 
ter regalia; the Baillies are the King's Baillies, thougli the 
electing of theſe is granted to the Borough itſelf, and e- 
very Individual is the King's Vaſſal in thoſe Burgage Tene- 
ments; the Extent of their Privileges, abſtracting from ſome 
few Particulars eſtabliſhed by publick Law, and the Extent 
of their Juriſdiction, is limited and aſcertained by their Char- 
ter of Erection, and other ſubſequent Grants: And fo far is it 
from being true, that either the Right of Barony, or the Ju- 
riſdiction of a Sheriff, is implied in the Erection of a Royal 
Borough, that neither the one nor the other of thele is under- 
ſtood to be granted unleſs expreſſed. | 


Thus we find in the /eges bargorum, cap. 19. Quod in bur- 


go uon debet audiri bloodwit, marchete, herezeld, nec a- 


liquid de ſimilibus; upon which Sir John Skeen remarks, 
uod hujuſmodi privilegia & immunitates pertinent ad 
barones, & non ad burgenſes, niſi jus baronum & viceco- 
mitum habeant ſibi conceſſum. An Authority in Point that 
neither the Right of Barony nor of Sheriffship is implied in 
the Erection of a Royal Borough, Nz/ pus baronum aut vi- 
cecomitum {habeant ſibi conceſſum. And accordingly it 
appears from the Charters of the Town of Perth, that they 
are created Sheriffs within themſelves ; which Juriſdiction they 
accordingly enjoy at this Day ; bur as none of their Charters 
contain a Grant of Barony, or of the Privileges thereto per- 
taining, it is gratis dictum that they have any ſuch Right. 
And Sir Thomas Craig, treating of the Feudum nobile, & mi- 
24s nobile, lib. I. dieg. 10. under theſe Words, de feudo burgal;, 
explains the Law thus, Tertium membrum di vi ſionis eft fcudum 
burgale ſive plebeium, quod nunquam nobilitat, nam pra ſum- 


ptio 
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ptio juris eſi. ut antea dixi, burgenſes omnes manual; ali. 
quo gueſtu, ſive arte aliqua ignobili vitam producere; hi 
autem burgi apud nos inter regalia eſtimantur, neque 
cum territorio alienantur niſt expreſſa eorum fit ment1i ; 
ed burgi præcipue ex immunitatibus & privilegiis, que a 


principe conceduntur, couſiſtunt. So that the Grant from 
the Crown is the Meaſure of the Right thereby conferred; 
nothing is given that is not expreſſed, and nothing implied 
that is not eſſential to the Conſtitution of a Body corpo- 
rate. IS 

As the Grant of a Barony includes that leſſer Degree of Ju- 
riſdiction, fo it is underſtood that the exitns curiæ do like- 
wiſe belong to theBaron, whether ſpecially granted or not in 
the Charter of Erection, the Reaſon of which apparently is, 
that the Erection being ſolely in his Favours, and Ithe Pro- 
perty being veſted in him pleuo jure, whatever iſſues from 
that Property, or from the Exerciſe of the Juriſdiction there- 
to annexed, belongs to the Baron. 

And if the Right of Barony was implied in the Erection of 
every Royal Borough, the exitus curiæ muſt of Courſe be- 
long to the Borough. But this, it is believed, will not be pre- 
tended. The Erection of the. Borough gives no Juriſdiction; 
they are but the Delegates of the Crown to the Purpoſe of e- 
lecting the Magiſtrates of the Burgh: Theſe, when elected. 
are the King's Baillies, and the exzfus curiæ are accountable 
for in Exchequer as any other Part of the King's Revenue, 
though in moſt Caſes it happens, that the Profits ariſing from 
theſe Courts are granted to the Borough itſelf, for particular 
Ules and Purpoſes, as in the Caſe of the Borough cf Perth 


8 are granted and appropriated for upholding the Bridge of 
Tay. 

To this Purpoſe Lord Starr, lib. 2. tit. 3. parag. 64. rc 

marks, that as the Courts of Barons and Frecholders have theſe 
Reſtrictions more than the inferior Judges, ſo they have this 

of their 
Courts 


Advantage ordinarily, that all the Profits and Iſſues 


ed, 


W in Diſpute. 
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Courts belong to themſelves; and Sir Thomas Craig. Tit. 
De regalibus, ſays, Quod mulctarum penarumque compen- 
dia etiam inter regalia numerautur, niſt ſi que ſpeciali ju- 
re concedantur, quales in regalitatibus & baroniis, & ſe- 
1ilibus. But as this will by no means apply to the Caſe of 
a Royal Borough, which is itſelf iter regalia, it is not true, 
as the Purſuer has aſſumed, that a Right of Barony is inclu- 
ded in the Erection of a Royal Borough; the Erection of theſe 
is of a quite different Nature, and to quite different Purpoſes. 
The Grant of a Barony is a Right of abſolute Property, nor 
can any Man ſer his Foot therein without the Proprietor's Con- 
ſent. But this is not the Cale of Royal Boroughs, they are 
eſtabliſhed in different Parts of the Country, for the Conve- 
niency of the whole Lieges. No Man can be denied Acceſs 
to a Royal Borough, either for ſelling or purchaſing the Ne- 
ceſſaries or Conveniencies of Life; they are in many Reſpects 
juris publici, and muſt be patent to the whole Lieges, but 
Prejudice of any excluſive Privileges, with which they arc 
endowed by particular Grants. 

But ſuppoſing, for Argument's Sake, that this Right of Ba- 
rony was implied in the Erection of every Royal Borough, 
it would not from thence follow, that the Bur Ms can betied 
down by an arbitrary Act of Council to — the Neceſſa- 
ries of Life, or other Conveniencies, from thoſe only who 
reſide within the Borough. Where there are no Incorporati- 
ons, the Burgeſſes are at Liberty to traffick at large with the 
whole World, and to purchaſe whatever they have Occaſion 
for, as they can be belt ſerved. | 

The Statute 1535 has no Sort of Connexion with the Point 
The eſtabliſhing and Superintendeiu.cy of Hoſtel- 
laries, and ſetting reaſonable Prices upon Vivres does of Right 
belong to every Judge-ordinary within his Bounds, as this al- 
lo is competent to the Baron within his Property. And if the 
Defenders ſhall be found fault with, either for importing inſuf— 
ficient Liquor, or exacting an exorbitant Price, they ſhall not 

| — de- 
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decline the Cognizance of tbe Magiſtrates of Perth; but the 


preſent Ground of Complaint is of a different Stile, viz. That 


the Ale by them brewed is of a better Quality, or a Trifle 


cheaper than the Brewers in Perth have been in uſe to exact, 
or are willing to ſell: So that however the Brewers within the 
Town may find their Account to keep up theſe Prices, or to 
brew Ale of an inferior Quality, the Community itſelf, and 
every Individual thereof, muſt be of Opinion, that it is more 
for their Advantage to be unreſtrained in this Particular, This 
Claim is founded upon natural Liberty, and the Tendency of 
the other is to eſtabliſh a Monopoly in favours of a few par. 
ticular Brewers within the Town, who are no Incorporation, 
and conſequently ought not to complain, where the Inhabi. 
rants are left ro purchaſe this common Neceſlary of Life as 
they can beſt be fried, e | 


In reſpect whereof. GCC. 
ALEX. LOCKHART. 


A C T of Council by the Magiſtrates of Perth, 
againſt importing Ale into the Town of Perth, 


T Perth, and within the Conncil-houſe thereof, Mon. 
day the 12th Day of December 1748 Years: The Mx 


giſtrates and Town-council conſidering, that the importing in. 


to the Town Ale or Beer brewed without the Liberties there. 
of, is very prejudicial to the Maltſters and Brewers of this 


Burgh, and to the Town's Mills, they therefore inhibit and 


diſcharge any of the Inhabitants of this Borough, at any Tim 
to come, to import into the Town any Ale or Beer brewed 


without the Liberties thereof, under the Penalty of 5 /. * 
| 1 5 ng 


1 þ 

ling Money for each Tranſgreſſion in the firſt Inſtance, and 
under ſuch further Penalty for any ſubſequent Tranſgreſſion, 
as the Magiſtrates, before whom the Cauſe is brought, ſhall 
find juſt, to be paid to the Town Treaſurer for the Time, and 
to be applied by the Magiſtrates for the publick Uſe of the 
Burgh. And they further enact and declare, and appoint the 
Magiſtrates for the Time being, to caule all Ale or Beer, brew» 
ed without the Liberties of the 'Town, and imported by Stran- 
gers for Conſumption in the Town, to be ſeized and confil- 


| cated for the publick Uſe of the Town; excepting only ſuch 


Ale and Beer as landed Gentlemen or Ladies, reſiding in the 


Town, may bring in for the Uſe of their own Families in 
Town, the ſaid Ale or Beer being brewed at their own Coun- 


try Seats, of Malt of the Produce of their own Lands. And 
they ordain this Act to be publickly intimated by Tuck of 
of Drum, that none may pretend Ignorance. 


Extracted by 5 
a: WAL. MILLER, Dep. 


